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Summary of Recommendations 

Recommendation: Legislation 
 
It is recommended that section 44 of the Corrections Regulations 1998 relating to prison 
offences be amended to:  
• include as an additional offence: “A prisoner must not possess, manufacture or introduce 

into a prison a weapon within the definition in the Control of Weapons Act 1990 or an 
instrument or tool that has been made capable of being used as a weapon by sharpening 
or otherwise.”; 

• include as an offence within regulation 44 (1) (f)  “To have in his or her possession any 
drug paraphernalia”; and 

• include as an offence within regulation 44 (1) (g) “To send or cause to be sent a 
threatening electronic message or to make or cause to be made a threatening telephone 
call”;  and 

 

That the Victorian Corrections Act 1986 be amended to enable a prisoner to request a review of 
an offence heard at a Governor’s Disciplinary Hearing on the grounds of procedural 
irregularity and that the Correctional Services Commissioner develop detailed operating 
procedures to give effect to the general thrust of this recommendation.  

 
 
 
Recommendation: Operational Policy 
 
It is recommended that the Correctional Services Commissioner issue a Commissioner’s 
Instruction requiring that when a prisoner is charged with an offence the details of the 
specific behaviour(s) relating to the offence must be recorded as well as the offence as 
described in section 44 of the Corrections Regulations 1998.   
 
Recommendation: Sanctions Policy 
 
The Panel recommends that the Proposed Sanctions for Drug Related Prison Offences and the 
Proposed Sanctions for Disciplinary Hearing guidelines be finalised and issued by the 
Commissioner as soon as possible.  
 
Recommendation: Additional Penalty, Suspended Sentence, Pilot Programme 
 
The Panel recommends that the Correctional Services Commissioner implement a pilot 
programme in one or two prisons to trial the suitability of imposing a “suspended sentence”.  
The trial should be independently evaluated after 12 months to determine its success or 
otherwise and to recommend whether legislative amendment should be proposed.  
 

Recommendation: Conduct of Governor’s Disciplinary Hearings 

The Panel recommends that a checklist of actions be developed to cover the conduct of 
disciplinary investigations and Governor’s Disciplinary Hearings for use by correctional 
officers. 
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Recommendation: Training 
 
The Panel recommends that successful completion of a standard, system-wide training 
program developed by the Office of the Correctional Services Commissioner be a pre-
requisite for all officers performing the role of Discipline Officers or Adjudicators.  Further, it 
is recommended that this requirement take effect no later than January 2006.  
 
 

Recommendation: Victorian Women’s Correctional Services Framework 

The Panel recommends that the Office of the Correctional Services Commissioner undertake 
further investigation of patterns in women’s participation Governor’s Disciplinary Hearings 
with a view to incorporating relevant findings into the Victorian Women’s Correctional 
Services Framework currently being developed. 

 

Recommendation: Review of Prison Discipline  

The Panel recommends that the Secretary, Department of Justice, require that regular reviews 
of the operations of Victoria’s prison disciplinary system be undertaken both on a system-
wide basis and as part of the regular reviews of individual prisons. 

 
Recommendation: Information Pamphlet 
 
The Panel recommends that the Correctional Services Commissioner: 
• develops a pamphlet outlining the provisions and procedures of Victoria’s disciplinary 

system for distribution to prisoners;  and 
• ensures that copies of relevant legislation, operating procedures and regulations are readily 

available to prisoners within each Victorian prison.  
 



 

     5

 

Review of the Prison Discipline Regime in the Victorian Correctional 
System 
1. Background 
In October 2002 Mr Dennis Roach, the then acting Correctional Services Commissioner, 
proposed that the disciplinary regime currently operating in the Victorian prison system be 
reviewed.  Subsequently, the Minister for Corrections commissioned an independent 
investigation into prison discipline provisions, sanctions and privileges with the following 
Terms of Reference: 

To review the effectiveness of the existing legislative provisions within the Corrections Act 
1986 and Corrections Regulations 1998 relating to matters of prison discipline and prisoner 
privileges; 

To examine the application of these legislative provisions and the supporting policy 
mandates across the prison system; and 

To provide advice and recommendations to the Minister for Corrections on the 
adequacy of the existing system of privileges and sanctions operating across Victorian 
prisons. 

 
The Prison Disciplinary Regime Review was undertaken by a panel comprised of John 
(Darcy) Dugan, Chairperson, Vivienne Roche and Ian Tucker (the Panel).  Ms Shauna Hearity 
of the Office of the Correctional Services Commissioner acted as Executive Officer to the 
review.  The Panel commenced its inquiries on 18 February 2003 and concluded its 
deliberations on 27 June 2003.   
 
During the course of the review, the Panel visited Port Phillip and Barwon Prisons as well as 
the Dame Phyllis Frost Correctional Centre and consulted with staff and prisoners at each of 
these locations.  A reference group comprising senior officers from the correctional system 
provided assistance to the Panel and was a valuable ‘sounding board’.  The Panel wishes to 
acknowledge the valuable assistance of the staff of the Monitoring and Review Unit of the 
Office of the Correctional Services Commissioner in providing statistical and other data about 
the operations of Victoria’s prison system. 
 
Appendix 1 provides details of submissions to the review. 
 
2. The Victorian Prison System 
The Victorian prison system comprises 13 prisons that currently accommodate over 3,700 
prisoners, including persons remanded in custody.  The public provider, CORE – the Public 
Correctional Enterprise, manages eleven of these prisons.   

 
There are also two privately managed prisons that accommodate about 45 per cent of 
Victoria’s male prisoners.  The privately operated prisons are Fulham Correctional Centre, 
managed by Australasian Correctional Management (ACM), and Port Phillip Prison, 
managed by Group 4 Correction Services.  The Port Phillip Prison also houses the system-
wide secondary and tertiary medical services for Victoria’s prisons, including a prison 
hospital and long-term psychiatric unit.   
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2.1  Growth of prison populations 
The past decade has seen a significant growth in prison populations, both in Australia and 
internationally.  This has occurred even though, with the exception of theft and burglary, 
crime rates have remained relatively constanti. 

The fact that general incarceration rates are now outstripping adult population growth 
appears to be linked to several inter-related factors.  These include “truth-in-sentencing”, the 
abolition of early-release programs, the impact of drug-related crime and "tough on crime" 
policies pursued by industrialised nations across the world.   
 
In common with other States and relevant international jurisdictions, Victoria has 
experienced significant growth in prisoner numbers in recent years.  On 13 March 2003, 
Victoria’s prison population was 3,614, compared with 30 June 1996, when the total number 
of prisoners was 2,440, an increase of 1,174 prisoners (these figures include unsentenced 
prisoners on remand). 
 
However, as the following figure shows, two thirds of prisoners have sentences of less than 
three years.   
 

Figure 1 - Sentenced Prisoners as at 31.3.03 by Sentence Length % 
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2.2. Trends in Correctional policy and practice in Victoria 
Although the factors that have led to a rise in crime are complex, they doubtless include such 
issues as the collapse of employment opportunities, especially for unskilled men, an 
explosion in drug abuse, a great rise in the availability of higher value, consumer goods and 
widespread changes in social attitudesii.  In response to these issues, the Victorian 
Government has developed an overarching "Reducing ReOffending Strategy" that recognises: 
• the immediate cost impact of high custodial rates; 
• the broader cost and impact of crime on victims, the community and offenders; 
                                                           
i In Victoria, over 80% of all crimes reported to police are property crimes.  These include motor vehicle theft, 
breaking and entering, and vandalism.  Crimes against the person account for only 7% of crimes and include 
homicide, assault, sexual assault, and robbery.  Property crime increased by 10% from 325,736 offences in 1995/96 to 
357,381 in 1999/00. 
ii Criminal Justice: The Way Ahead, Presented to Parliament by the Secretary of State for the Home Department by 
Command of Her Majesty, February 2001, viewed 1 May 2002, http: / / www.hmprisonservice.gov.uk. 
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• the urgent need and opportunity to try new approaches in response to new problems; 
and 

• that while custody removes offenders from the community for a period, imprisonment 
alone will not reduce the likelihood of re-offending and may in fact increase the risk of 
reoffending.  

 
The Government’s key outcome for the correctional services system is that offenders in 
Victoria are treated in a just and humane manner, and encouraged to adopt law-abiding 
lifestyles.  To this end the Government’s Reducing Reoffending Strategy is consistent with the 
“Healthy Prisons” approach to prisoner management, first outlined by HM Chief Inspector of 
Prisons for England and Wales.  The “Healthy Prison” approach establishes four criteria 
regarding the treatment of and conditions for prisoners as follows:  

• Prisoners are held in safety; 
• Prisoners are treated with respect as fellow human beings; 
• Prisoners are expected to improve themselves, and are given the opportunity to 

engage in purposeful activities; and 
• Prisoners are helped to reduce the likelihood of their re-offending and prepare for release. 

 
Research suggests that treating offenders with humanity and respect will enhance 
rehabilitation.  Indeed a positive relationship between staff and clients has been found to 
account for 30 per cent of behaviour change in some therapeutic situations and it is suggested 
that similar principles would also apply  between prisoners and correctional officers..iii 
 
 
3. Prison Disciplinary Systems 

By their nature prisons are closed institutions in which large groups of people are held against 
their will in confined conditions.  From time to time it is inevitable that some prisoners will break 
the rules and regulations of the prison in a variety of ways.  This may be by attacking another 
person physically, by disobeying a legitimate order or by attempting to smuggle into the prison 
items which are not allowed.  There has to be a clear set of procedures for dealing with such 
incidents.iv 

According to the Standard Guidelines for Corrections in Australia (1996: 25) “discipline must be 
maintained in the interests of management, good order and security of the prisons”.  A prison 
disciplinary system is the formal system by which prisoners who are alleged to have 
committed disciplinary offences are adjudicated upon and receive punishment.  The general 
objectives of any such system clearly include the personal safety of correctional officers, 
prisoners and visitors to a prison.   It also serves as a mechanism to ensure that staff, visitors 
and prisoners are protected from intimidation, threats, harassment and bullying; to protect 
prison property and that of prisoners and to prevent drug use.  A secure environment is also 
a necessary pre-requisite if prisoners are to be encouraged to engage in activities that reduce 
the likelihood of their re-offending and prepare them for release. 
 
Two major types of disciplinary systems operate in Australia.v  Under the “binary 
disciplinary system” which operates in New South Wales, South Australia and Western 
Australia, offences are classified according to their seriousness as either minor or major 
offences.  Generally, minor offences are those forms of prisoner behaviour that are considered 
contrary to effective prison management but do not endanger the basic security or safety of 
the prison.  Examples of minor prison offences might include the use of indecent language, 
feigning illness or refusing an instruction.  Major disciplinary offences, on the other hand, are 
those that pose a more serious threat to prison management and safety, such as the 
                                                           
iii Clark, M D. (2002) Common factors research. Action Exchange, 3 (8). 
iv Andrew Coyle (2002) A Human Rights Approach to Prison Management; Handbook for prison staff, International Centre 
for Prison Studies, London: 75. 
v For a detailed discussion see Matthew Groves (1998) ‘Proceedings for Prison Disciplinary Offences: the Conduct of 
Hearings and Principles of Review’, Monash University Law Review, vol. 24 (2): 338-398. 
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possession or consumption of illicit drugs, deliberate destruction of property or assault.  
Procedures governing major disciplinary offences are more detailed and hearings relating to 
them are generally presided over by an external authority, such as a magistrate, who usually 
has significant sentencing powers. 
 
Victoria, by contrast, operates a ‘unitary discipline system’ that does not distinguish between 
disciplinary offences according to seriousness of offence.  Instead the Victorian legislation 
establishes a single system for the charging, hearing, determination and punishment of all 
prison disciplinary offences by prison staff, except in those cases where the alleged offence is 
referred to police to be dealt with as a criminal offence.  The penalties and sanctions available 
in the Victorian prison discipline system cannot affect a prisoner’s current length of sentence.  
An additional prison sentence can only be imposed if the matter is dealt with by the courts as 
a criminal offence.  
 
Additional information on other jurisdictions is contained in Appendix 2 to this report. 
 
3.1 Relationship between criminal offences and prison discipline offences  
An inmate who assaults or steals from another prisoner commits a criminal offence, no less 
than if he or she were living in the community.  As with the general community, such 
offences, even when committed in a prison, are usually referred to the police to be dealt with 
under the criminal law.  However it is often difficult for the police to obtain sufficient 
evidence to successfully proceed with a charge because of the ‘conspiracy of silence’ that 
operates within a prison.   
 
Although the distinction between which offences will be dealt with under the prison 
disciplinary code and which under the criminal law is ambiguous at best, it is the 
Government’s policy that a prisoner should not suffer both criminal and disciplinary 
proceedings for the same offence.  While it is important to acknowledge that criminal law 
must apply in prisons, many alleged offences may be more effectively dealt with under a 
separate disciplinary system operating within the prison.  This is particularly so because 
prisoners are subject to many restrictions and prohibitions that do not prevail in the wider 
community.  Moreover some offences are unique to prison systems or are not covered by the 
legislation applying to the broader community.   A case in point is where a prisoner is found 
in possession of an item that could be used to cause physical harm, such as a piece of metal.  
In these circumstances a prisoner in Victoria cannot be charged with possession of an 
offensive weapon as the relevant legislation requires that the offence must occur in a “public 
place”.  Since a prison is not a public place then the matter has to be dealt with according to 
the regulations applying to the prison system.   
 
The case for having a disciplinary code separate from the criminal law for regulating prisoner 
behaviour and maintaining control within the British prison system was comprehensively 
argued in the Report of the Committee on the Prison Disciplinary (the Prior Review).  As this 
Review (1985) pointed out, prisons have a number of specific circumstances that make such a 
separation necessary.  Prisoners are held in relatively confined accommodation; they are 
rarely able to leave the establishment, even temporarily; they are there against their will; and 
they may well be prone to anti-social and in some cases violent behaviour.  Prison life is 
therefore much more regulated than ordinary life; the prison officer to prisoner ratio is much 
higher than the ratio of police officers to the population at large; and prison officers have and 
need much wider authority than police officers to give orders (1984: 47-53).   
 
After examining the divide between prison discipline and the criminal law, the Prior Review 
adopted an essentially pragmatic approach.  The Report recommended that in a case 
involving conduct which could constitute both a disciplinary offence and a criminal charge, 
prison administrators and prosecutorial authorities should decide the forum in which to 
prosecute the prisoner, by considering what was the most appropriate course in a particular 
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case.  The Report concluded that the capacity of the disciplinary system to deal effectively 
with incidents of serious misbehaviour was largely determined by the sanctions available. 
Accordingly, the decision on whether to use the prison disciplinary regime or to instigate 
criminal proceedings, was decided by asking which system would be most effective in 
punishing the conduct in question.  
 
The prison disciplinary system relies in part on penalties that relate specifically to the 
circumstances of prison life and would not be available in respect of persons found guilty in 
the community.  Examples include an increase in the number of hours during which a 
prisoner is confined to his or her cell, forfeiture of privileges, monetary fines and exclusion 
from associated work.  Because these penalties have a very direct and immediate effect on a 
prisoner, they are clearly a most important and significant feature of the present disciplinary 
regime in Victorian prisons. 
 
A further issue in deciding where an offence should be dealt with is that the Courts may fail 
to appreciate the particular significance of some offences when committed inside a prison.  
Even when the Courts do appreciate the significance of the incident, authorities may not be 
able to satisfy the burden of proof that applies in the judicial system since prisoners often 
operate according to a code of silence, either willingly or under duress.  
 
3.2. Principles of punishment 
In both the broader criminal justice context of reducing reoffending and more specifically in 
managing behaviour in prisons, behaviour can be changed in two ways.  The first is to 
suppress behaviour through negative consequences such as punishment.  The second way is 
to develop alternative pro-social skills to replace anti-social behaviour, through skills 
training, attitude change, education and employment opportunities, and post-release 
support. 
 
Extensive psychological research over the past 30 years has established that offenders who 
perceive punishment as fair are more likely to be compliant, while offenders who perceive 
punishment as unfair are more likely to become defiant. 
 
The principles of punishment would also suggest that punishment is most effective when it is 
unavoidable, immediate, and intense.  However since these punishment conditions can rarely 
be met in a prison environment, there is an emerging body of evidence that indicates that the 
correctional system should focus on developing alternative pro-social skills through 
techniques such as contingency management.  Contingency management is a successful 
psychological procedure that involves the systematic application of reinforcement or 
punishment contingent upon previously specified behaviours.  It places more emphasis on 
reinforcing compliance rather than punishing non-compliance.  Further, the research shows 
that sanctions are more effective when individuals believe that they have the opportunity to 
behave in a desired way and so avoid the sanctions (Longshore et al., 2001).   
 
Generally speaking a prison discipline system can apply sanctions in a much more immediate 
way than occurs through criminal proceedings which may take many months to be heard.  
From this point of view, having a clearly defined and consistently applied prison discipline 
system may be more consistent with the principles of punishment as currently understood.   
 
 
4. Legislative Basis for Prison Discipline in Victoria 
This section describes the current legislative framework with respect to prisoner disciplinary 
offences in Victoria.  Later sections analyse these provisions in greater detail, outline the main 
issues that have emerged and suggest possible reforms. 
 



 

     10

In Victoria, the Corrections Act 1986 and Corrections Regulations 1998 contain the provisions 
relating to prison discipline in each of Victoria’s 13 prisons.  The Corrections Act 1986 Part 7, s. 
48 – 53 outlines the preliminary procedure for dealing with prison offences and penalties that 
may be imposed by a Governor before a Governor’s hearing. Part 4 r. 44 – 52 of the Corrections 
Regulations 1998 outlines the definition of prison offences and procedure for dealing with 
Governor’s Hearings. 

In the case of very serious incidents within a prison setting, prisoners will face charges in the 
ordinary criminal courts based on the general criminal law provisions contained in the Crimes 
Act 1958 or other relevant legislation. 
 
4. 1. Prison offences 
In Victoria, prison offences are outlined in s. 44 of the Corrections Act 1998.  These state that a 
prisoner must not:   
• Assault or maliciously threaten another person; 
• Act in a disruptive, abusive or indecent manner, whether by language or conduct; 
• Engage in gambling; 
• Traffic in unauthorised articles or substances; 
• Have in his or her possession an article or substance not issued or authorised by an 

officer, prescribed medical officer, medical practitioner or dentist, or permitted under 
the Act or Regulations; 

• Take or use alcohol or drugs of addiction or drug of dependence that is not 
authorised; 

• Send a letter threatening or harassing in nature or send or receive a letter or parcel 
containing an article or substance that the prison knows to be an unauthorised article 
or substance; 

• Act in a way which is prejudicial to or threatens prison property; 
• Without the direction or permission of an officer – be in a place where he or she is not 

permitted to be or leave the place where he or she is required to be;  
• Work in a careless or negligent way; 
• Breach a condition of a custodial community permit; 
• Disobey a lawful order of an officer; 
• Failure to comply with a medical test; 
• Interfere with a medical test; 
• Commit an act or omission that is contrary to the good order, management or 

security of the prison or security of the prisoners; and 
• Attempt any of the above. 
 
4.2.  Determining whether an offence has been committed  
The Victorian legislation provides for a preliminary inquiry into alleged misconduct by 
prisoners by nominated officers (‘disciplinary officers’).  The Secretary to the Department of 
Justice nominates disciplinary officers under s. 49 of the Corrections Act 1986.  In the event that 
a prison officer suspects that a prisoner has committed a prison offence he or she must report 
the offence to a disciplinary officer, who will then investigate the alleged offence and give the 
prisoner an opportunity to make an explanation.1 2   If, after the investigation, the prison 
disciplinary officer determines that no offence has been committed or that the matter is trivial 
then not further action will take place.3 
 
Alternatively, if, after investigating an offence the disciplinary officer is satisfied that the 
prisoner has committed the offence, the disciplinary officer has four options available.  He or 
she may reprimand the prisoner; withdraw one of the prisoner’s privileges for less than 14 
days; charge the prisoner with the prison offence; or take steps to have the matter dealt with 
under the criminal law.4  
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4.3. Conduct of Governor’s Hearings 
The Corrections Regulations 1998 provide quite detailed guidance regarding procedures to be 
followed regarding Governor’s Hearings.  If a prisoner is charged with a prison offence for 
which a Governor’s hearing is required, he or she must be given a copy of the charge in 
writing.5  The Corrections Regulations 1998 require that a prisoner be given 72 hours notice of a 
Governor’s hearing, unless the prisoner agrees with a shorter period.6  If a prisoner is due to 
be discharged from prison within seven days of the alleged prison offence, a shorter period of 
time is allowed if it is necessary for the security or good order of the prison.7 
 
On receiving a copy of a charge for a prison offence the Governor may if satisfied that the 
prison offence should have been dealt with by the disciplinary officer, refer the matter back to 
the disciplinary officer to be dealt with under s. 50 (5) of the Corrections Act 1986; refer the 
matter to another Governor if he or she believes that he or she has an interest which would 
prejudice the fair hearing of the charge; hear the charge or take steps to have the matter dealt 
with under the criminal law.8 
 
A prisoner can nominate to have a hearing heard before a Governor, other than initially 
appointed Governor,   who may the local Governor.9  The Regulations also allow a prisoner to 
be represented by another prisoner if the Governor approves.10   Governors must conduct 
hearings with as little formality and technicality and as expeditiously as possible and they are 
not bound by the rules of evidence, however, a Governor can inform himself or herself on any 
matter he or she thinks appropriate. 11 12  
 
The procedure for dealing with cases where a prisoner pleads guilty or not guilty is similar to 
that of criminal law proceedings.  First, the informant of the charge presents evidence and the 
prisoner is then given the opportunity to cross-examine witnesses.13 14  After the informant 
has called all relevant witnesses the Governor must decide if there is enough evidence to 
proceed with the charge or if there is insufficient evidence to proceed the charge is to be 
dismissed.15 16  If the Governor does not dismiss the charge the prisoner is to present his or 
her case, including if relevant calling witnesses.17  The Governor at the end of the hearing 
must determine if a prisoner is guilty or not guilty of the prison offence and impose a penalty 
if guilty.18 
 
If a prisoner fails to attend a hearing the Governor may hear and determine the charge in his 
or her absence.19 
 
If a prisoner pleads guilty to a charge the Governor must review the circumstances of the 
case; consider mitigating factors; invite the prisoner to make a plea concerning penalty and 
determine the penalty.20 
 
4.4. Penalties 
If the Governor finds a prisoner guilty of a prison offence or if the prisoner pleads guilty to 
the prison offence the Governor may impose the following penalties: 
 
• A reprimand; 
• A fine not exceeding 1 penalty unitvi;  or 
• Withdraw one or more of the prisoner’s privileges for a period not exceeding 14 days 

for each prison offence committed, but not exceeding in total 30 days.21 
 
A prisoner’s privileges may be withdrawn for an unlimited length of time by the Secretary,  
,if he or she is satisfied that it is necessary to do so in the interests of the management and 
good order and security of the prison.  In this event, the Secretary must be satisfied that an 

                                                           
vi One penalty unit is $100. 
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investigation into the offence is taking place, that a prisoner has been charged with a prison 
offence or steps have been taken for a prison offence to be dealt with under the criminal law.22 
 
 
5. Statistical Information 
5.1. Number of Governor’s Hearings 
Just as the population of Victoria’s prisons has risen in recent years, so too the number of 
Governor’s Disciplinary Hearings has increased.  Between 1 January  2001 and 31 December 
2002, the Prisoner Information Management System (PIMS) records that 8,237 Governor’s 
Disciplinary Hearings were held.  This means that there are well over 4,000 such Hearings 
each year.   
 
Over 40 per cent of all Governor’s Disciplinary Hearings during this period related to 
prisoners having been found to have a positive drug test result.  Of those 3,627 prisoners 
found to have a positive drug test result, 957 or 57 per cent of these prisoners had only one 
offence recorded, accounting for 30 per cent of all the Governor’s Hearings for positive drug 
tests.  A further 339 prisoners or 20 per cent had two offences recorded.  Drug-related 
incidents collectively accounted for around 65 per cent of all Governor’s Disciplinary 
Hearings held in the period 4 January 2001 to 13 March 2003.  
 
As can be seen from the following figure the majority of offences resulting in Governor’s 
Disciplinary Hearings relate to drug offences.  The other two main categories of incidents are 
those relating to the good order of the prison and to assault. 

 

Figure 2: Major Incidents at Governor’s Disciplinary Hearings – Counts of GDH 
Incidents by Incident Class (January 2001 to March 2003) 
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Investigation of the data available from the Prisoner Information Management System 
revealed that there are a large number of cases in which the outcome of the Governor’s 
Disciplinary Hearing was not recorded.  Moreover in for some offences multiple penalties 
were incurred. vii This makes analysis problematic.  However, with this caveat in mind, the 
following table indicates that fines were imposed in 43 per cent of Hearings for which an 
outcome was recorded.  In only a very small number of instances were the charges dismissed.  
 
 
 
 
                                                           
vii Penalties include Loss of Contact Visits (LCV), Loss of privileges (LOP) and “Other” (no definition). 
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Table 1: GDH Outcomes 1998-2002 

Counts of GDH Outcomes by year

Year
No Result 
Recorded DISMISSED FINE IDU LCV LOP OTHER REPRIMAND

1998 384 198 0 399 891 539 1737 353
1999 1009 174 1 394 1019 718 1825 222
2000 1220 184 866 583 1214 638 1259 360
2001 896 206 2010 538 1100 573 311 484
2002 608 198 2470 569 998 665 256 554  

 

 

When the number of Governor’s Disciplinary Hearings (GDH) is divided by the average June 
prison muster a nominal GDH rate per prisoner is derived.  As the following figure shows the 
highest GDH per prisoner rates for 2001- 02 were at Fulham Correctional Centre and the 
Dame Phyllis Frost Centre.  

 

Figure 3: Nominal GDH rate per prisoner by selected prisons 
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Additional statistical data is provided at Appendix 3 to the report. 

 
 

 

6. The Discipline System and Correctional Policy 
Although the Panel identified a number of areas where Victoria’s prison discipline system 
could be strengthened, it concluded that overall the existing system was effective in 
maintaining order and safety in prisons when it was applied in accordance with the legislation 
and the regulations.  The major areas of concern identified during the review were primarily 
procedural ones and the specific legislative and procedural issues will be dealt with in section 
7.  
 
6.1. The Role of Correctional Officers 
It became clear to the Panel that a critical aspect in determining whether the prison discipline 
system operates effectively is its application by correctional staff.  Over the last decade the 
role of correctional officers in Victoria’s prisons has undergone substantial change as 
correctional policy has moved from focusing primarily on confinement and punishment to 
one with a greater emphasis on rehabilitation and hence on reducing reoffending.  As noted 
in section 2.2, the research strongly suggests that treating offenders with humanity and 
respect will enhance rehabilitation.  At a more basic level the way in which correctional staff 
talk to prisoners and what they communicate through their manner, influences whether a 
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prisoner is likely to be cooperative and the extent to which disciplinary procedures need to be 
applied.  
 
Although the Panel found that specific training was required to assist correctional staff 
responsible for administering the discipline process, it also acknowledged the importance of 
providing all staff with a greater understanding of the link between staff-offender 
relationships and the potential success of rehabilitation initiatives.  To this end the Panel was 
supportive of programs such as the Ethics in Action training being provided by the Office of 
the Correctional Services Commissioner.  
 
6.2. The Victorian Prison Drug Strategy 
The implementation of the Victorian Prison Drug Strategy in March 2002 introduced a 
specific regimen of sanctions separate to the penalties available in the Corrections Act 1986 (see 
section 53 (4)).  The strategy, which aims to improve the management of identified drug 
users, involves a number of mandatory penalties and consequential removal of various 
privileges.  One submission to the Panel recommended that the Act and Regulations should be 
amended to specify the regime of sanctions created by the Victorian Prison Drug Strategy and 
to incorporate them into Section 53.  The Panel does not support this proposed legislative 
change at this stage and believes that this issue should be addressed when the Victorian 
Prison Drug Strategy is next evaluated.  Given that previous reviews of the Strategy have 
occurred at roughly two yearly intervals the Panel’s view in this matter has been influenced 
by the likelihood that an evaluation of the current strategy will occur within a similar time 
frame.  
 
6.3. Aligning the Disciplinary System with Reducing Reoffending initiatives.  
Many of the new initiatives associated with the Reducing Reoffending Strategy are still under 
development or have recently been implemented.  The major thrust of these initiatives 
involves a closer focus on the needs and skills of individual prisoners and strategies to 
reward particular behaviours.  As VACRO suggested to the Panel this might include a system 
of incentives that rewards prisoners with longer or more frequent visits if they remain drug 
and incident free over a specified time.viii  Certainly a system which contains a greater range 
of incentives rather than one that relies on punishments would be consistent with 
psychological research that indicates that individuals with poor impulse control respond 
better to reward based reinforcement than to punishment.ix  As such the Panel considers that 
a further review of Victoria’s prison discipline system may be warranted in two to three 
year’s time when the Government’s new policy initiatives have been evaluated.  This will 
enable the disciplinary process to be reviewed and updated in order to ensure that it is 
aligned both with current legal standards and with correctional management philosophy.  
 
 
7. Review Findings – Effectiveness and Application of Legislative Provisions  
7.1. Prison Offences  
The Panel heard that there was a need to amend certain sections of the Corrections legislation 
in order to clarify particular offences.  It was suggested that there was some ambiguity about 
the particular offence that had been committed when a prisoner is found to have in his or her 
possession a potentially dangerous item such as a “shiv”, that is an item adapted to be used 
as a weapon.    Under the current regulations a prisoner found with such items would be 
charged under section 44(1) (e) of the Corrections Regulations 1998 which refers to having “in 
his or her possession an article or substance not issued or authorised by an officer” because 

                                                           
viii VACRO Submission 24 March 2003. 
ix Torrubia, R, Avila, C., Molto, J. & Caseras, X (2001) “The Sensitivity to Punishment and Sensitivity to Reward 
Questionnaire (SPSRQ) as a measure of Gray’s anxiety and impulsivity dimensions.”  Personality & Individual 
Differences, 31 (6), 837-862. 
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existing criminal legislation does not cover such an offence.   The Panel noted that Section 6 of 
the Victorian Control of Weapons Act 1990 provides that a person must not possess, carry or 
use a controlled weapon without lawful excuse, whereas Section 7 provides that a person 
must not in a public place possess or carry a dangerous article without lawful excuse.  At the 
same time a “Dangerous article” is defined as meaning (b) an article which has been adapted 
or modified so as to be capable of being used as a weapon; or (c) any other article which is 
carried with the intention of being used as a weapon.   
 
The Panel concluded that a “shiv” would come within the definition of a dangerous article in 
section 2 of the Act.  However, although Section 7 prohibits the possession of a dangerous 
article within a public place as described in the Summary Offences Act 1996, prisons do not fall 
within the definition of a public place.  In circumstances of a prisoner being found in 
possession of a “shiv” then no offence would lie in proceedings in a Magistrates’ Court.  
Consequently the Panel believes a new offence should be added to section 44 to include a 
defined offence pertaining to the prisoner having in his or her possession an “offensive 
weapon”.   
 
Given the very serious problems of drug usage by prisoners the Panel also heard that the 
possession of “drug paraphernalia” should be specifically included as a prison offence.   
 
A third issue refers to electronic communications.  The Panel was informed of the potential 
for prisoners to send threatening e-mails and/or make threatening telephone calls to 
correctional and other officials, witnesses or victims.  Consequently the Panel formed the 
view that these types of communications should be added to the existing offence relating to 
sending threatening or harassing letters or parcels [r 44(1) (g)].  
 
 
 
It is recommended that section 44 of the Corrections Regulations 1998 relating to prison 
offences be amended to:  
• include as an additional offence: “A prisoner must not possess, manufacture or introduce 

into a prison a weapon within the definition in the Control of Weapons Act 1990 or an 
instrument or tool that has been made capable of being used as a weapon by sharpening 
or otherwise.”; 

• include as an offence within regulation 44 (1) (f)  “To have in his or her possession any 
drug paraphernalia”; and 

• include as an offence within regulation 44 (1) (g) “To send or cause to be sent a 
threatening electronic message or to make or cause to be made a threatening telephone 
call” 

 
 
7.2. Particularising offences 
The Panel also heard that although prisoners were always charged according to at least one of 
the prison offences as specified in section 44 of the Corrections Regulations 1998, a description 
of the particular behaviour which had led to the offence was not always included in 
documentation.  For example, a prisoner may be charged with an offence under section 44 (o) 
that is, to “commit an act or omission that is contrary to the good order, management or 
security of the prison or security of the prisoners”.  However as noted in the submission from 
the Law Institute of Victoria a “good order offence is not particularised and the parameters of 
the offence remain uncertain”.x  The Panel was informed of examples where the prisoner was 
charged with a good order offence without being provided with details of the facts 
supporting the charge.  The Panel believes that it is essential that comprehensive details of the 
particular behaviour or acts committed should be provided in plain English in all instances 

                                                           
x Submission of the Law Institute of Victoria, 5 May 2003: 9 
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when charges are made against a prisoner.  For example the Panel does not believe that it is 
appropriate to charge a prisoner with “an act contrary to the good order of the prison”.  The 
prisoner should be charged with committing “an act contrary to the good order of the prison 
by failing to be present at muster” or “an act contrary to the good order of the prison by failing to 
obey an instruction to return to his or her cell”.   
 
There are several reasons for this view.  In the first place, offences such as that involving the 
“good order and management of the prison” can be very broadly defined and have the 
potential to give rise to significant injustice.  Indeed, the Prior Committee in the United 
Kingdom concluded that general “good order” offences were philosophically unacceptable 
because of their uncertainty.23   Moreover, principles of natural justice would suggest that a 
prisoner has the right to know in advance of any hearing what particular behaviour is alleged 
to constitute a disciplinary offence.  As a submission to the Panel pointed out “procedural 
fairness demands that a prisoner subject to disciplinary proceedings be given sufficient 
information of the charge and the alleged offence to allow formulation of an adequate 
response”.xi Information provided to the prisoner should include a description of the 
circumstances or incident giving rise to the alleged disciplinary offence, the legal authority 
for each offence the prisoner is charged with, and the statement of the time when, and place 
where, the offence is alleged to have occurred. 
 
It is recommended that the Correctional Services Commissioner issue a Commissioner’s 
Instruction requiring that when a prisoner is charged with an offence the details of the 
specific behaviour(s) relating to the offence must be recorded as well as the offence as 
described in section 44 of the Corrections Regulations 1998.   
 
7.2.1. Minor Offences 
During the course of the review the Panel heard several versions of a “three strikes and 
you’re out” practice which appears to occur in some prisons.  This practice appears to involve 
a belief by certain prison staff that more than three entries in the minor offences register 
within a month requires that a prisoner automatically be subject to a Disciplinary Hearing 
process.  The Panel could find no legislative or policy basis for this practice. 
 
Clearly a prisoner’s past behaviour is one factor to be taken into account when a Disciplinary 
Officer is determining whether an offence has been committed and/or whether to apply a 
reprimand or some other penalty.  However the number of minor offences and the type of 
minor offences committed by individual prisoners vary substantially and a “blanket rule” of 
the type reported to the Panel seems inappropriate.  As such the Panel believes that this is an 
issue that should be addressed through the prison General Manager’s Conference so that 
greater clarity is provided about any formal relationship that is to be instituted between a 
given number of minor offences by prisoners and formal Disciplinary Hearings.  
 
7.3 Penalties 
The Panel received only one written submission that advocated an increase in the level of 
penalties available as punishments for prison offences.  Current penalties were generally 
viewed as providing adequate sanctions for prison offences which were consistent with 
international standards and conventions.  
 
Level of fines 

The Ombudsman has repeatedly noted concern about the level of fines imposed on prisoners 
found guilty of a disciplinary offence.  In the 1999/2000 Annual Report the Ombudsman wrote: 

Fines have become a regular outcome of disciplinary hearings and the level of fines can be a 
concern.  On the basis of average weekly earnings inside prison, a fine of $100 to a prisoner 

                                                           
xi Ibid  
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equates to a fine of $1,500 imposed in the court system.  As the matters dealt with in internal 
disciplinary hearings are minor matters (serious offences are referred to police and the courts) 
the level of fines could be seen to be excessive.  Also, different prison managers vary between 
each other on the level of fines they impose.xii 
 

Female prisoners informed the Panel of their belief that fines were a more onerous sanction 
for female prisoners than for male prisoners.  They suggested that female prisoners have less 
access to additional income than males because they are less likely to have financial support 
from their families.  In the case of female prisoners with children, it was reported that any 
“surplus” funds would go to assist with the maintenance of the children rather than to the 
prisoner.  In addition it was suggested that female prisoners had a greater need for income to 
purchase cosmetics and toiletries than did male prisoners.   
 
The Panel was also advised that the taking of fines, or the taking of fines for damage to 
property, out of prisoner’s withheld monies can add to the difficulties associated with 
transition back into the community because lack of funds may be associated with an 
increased likelihood of reoffending.  Although “clearly prisoners cannot be permitted to 
damage prison property with impunity” it was suggested that alternative in-prison sanctions 
might be considered. xiii 
 
 
Inconsistency regarding penalties  
One of the most commonly voiced complaints about the current prison discipline system was 
lack of consistency between prisons.  Nearly all prisoners who communicated with the Panel 
expressed their concern about the apparently substantial differences in penalties received for 
similar offences.   
 
As noted above, the Ombudsman has also raised his concerns over a number of years 
regarding the issue of consistency between Governor’s Disciplinary Hearings.  In particular, 
he expressed his concern that prisoners charged with identical offences can receive 
substantially different penalties. 
 
A Review of Prison Discipline undertaken by the Monitoring and Review Unit of the Office of 
the Correctional Services Commissioner indicated that the Ombudsman’s concerns do have 
some validity.  The Review analysed the outcomes of 1,548 incidents across all prisons, 
resulting in 864 hearing outcomes recorded on PIMS (the Prisoner Information Management 
System).  The focus of the review was on Governor’s Hearings, the penalties imposed, the 
period between the incident and the subsequent hearing being conducted and the 
adjudicators hearing charges in 1997/1998.   
 
This review highlighted a number of significant differences in relation to the imposition of 
penalties.  For example a Prisoner Assault offence resulted in six different outcomes as 
follows: 14 days Loss of Privileges at Port Phillip Prison; a $100 fine at Ararat; a $30 fine at 
Dhurringile compared to a reprimand at Won Wron; a $20 fine at the Melbourne Assessment 
Prison and 28 days Loss of Privileges at Fulham Correctional Centre. 
 
However, it is also important to recognise that, while charges may appear similar on paper, 
there are often further extenuating circumstances that make each individual case very 
different, and may, therefore, warrant a different penalty.  It is therefore important to ensure 
that there is always flexibility and discretion allowed to a Hearing Officer to impose a penalty 
which, in the end, is fair and reasonable, is balanced, and takes into account all the individual 
circumstances of the particular case. 
 

                                                           
xii Victorian Ombudsman 1999/2000 Annual Report: 37 
xiii VACRO Submission to the Review 24 March 2003. 
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Within this framework, the Panel believes that there is still capacity to provide some general 
guidelines which should give Hearing Officers some direction regarding the range of 
penalties considered appropriate in most circumstances.  The Panel was informed of work 
already undertaken by the Office of the Correctional Services Commissioner to develop draft 
guidelines for sanctions for drug-related and disciplinary offences within a prison.  However, 
it is not intended that these guidelines would be prescriptive, and it is important to retain 
flexibility within the system to enable correctional officers to respond to individual case 
needs.  Nevertheless such guidelines would provide direction to Hearing Officers about 
appropriate levels of sanctions for given offences.  The Panel strongly supports this approach 
and recommends that the Guidelines be finalised and implemented as soon as possible. 
 
The Panel recommends that the Proposed Sanctions for Drug Related Prison Offences and the 
Proposed Sanctions for Disciplinary Hearing guidelines be finalised and issued by the 
Commissioner as soon as possible.  
 
Penalties - Loss of contact visits 
Section 53 (4) of the Corrections Act 1986 specifies and limits the penalties to be imposed 
through a Governor’s Disciplinary Hearing (GDH).  The penalty may include withdrawal of a 
privilege for not more than 14 days for each prison offence not exceeding 30 days in total.   
Programmes (including contact visits) are not privileges.  Contact visiting is specifically 
defined as a programme under section 57 (1) of the Corrections Regulations 1998.  
 
The panel heard from prisoners that loss of contact visits amount to a severe sanction.  The 
prisoner is not able to touch or hold his/her partner or children and it is emotionally difficult 
for a prisoner to see family members but to be denied physical contact.  It was not uncommon 
to hear female prisoners say that they would prefer no visits at all rather than to be restricted 
to non-contact visits.  Loss of contact visits can also act as a punishment for the visiting family 
members.  From the perspective of assisting a prisoner’s release into the community, loss of 
contact visits may undermine the prisoner’s support base upon release. 
 
It is important that the clearly defined penalties and sanctions available under the GDH 
process not be confused with the sanctions to be applied as part of the Victorian Prison Drug 
Strategy.  The Panel believes that this issue could be addressed through the training program 
recommended in section 7.5 of this report. 
 
Suspended Penalties 
The Panel received a submission that suggested that the options for determining sanctions 
should be expanded to include the option of a suspended sanction in lieu of participation in 
an appropriate program or activity.  The Panel believes that this option would be consistent 
with the correctional strategy of encouraging the prisoner to engage in programs that address 
his or her offending behaviour and encourage behaviours that would assist rehabilitation. 
 
 Other jurisdictions have such provisions.  Under section 77(2) of the Prisons Act (Western 
Australia), the Superintendent can order that any penalty be “suspended on condition of the 
good behaviour of the prisoner for a period not exceeding 2 months and if the condition is 
observed during that period, no penalty shall be imposed.”  However the Panel believes that 
the conditions which apply to any suspension of penalty should be more clearly spelt out 
than the somewhat vague terms that a person be of  “good behaviour “.  The prisoner should 
know what is expected in more precise terms, what is required and the required action 
should have some relation to the offence. 
 
The Panel believes that the approach has merit but that a trial should be undertaken to 
determine the strengths and weaknesses of the “suspended sentence” option prior to more 
widespread implementation.  
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The Panel recommends that the Correctional Services Commissioner implement a pilot 
programme in one or two prisons to trial the suitability of imposing a “suspended sentence”.  
The trial should be independently evaluated after 12 months to determine its success or 
otherwise and to recommend whether legislative amendment should be proposed.  
 
7.4 Withdrawal of Privileges 
The Panel was informed that, before a prison offence has been determined, it is common 
practice for privileges to be withdrawn or varied.  This can involve significant detriment to 
the prisoner.  Prisoners spoke of the practice of being “shanghaied” to another “nick”, which 
frequently involved loss of job and other entitlements.  One submission to the Panel noted 
that prisoners perceived the exercise of this discretion as arbitrary, particularly where the 
allegation was not pursued or was subsequently dismissed at a Governor’s Hearing.  A 
prisoner’s experience can be very directly and significantly affected by his or her ability to 
have visits and/or to participate in programs.  Given that Victoria’s legal system is based on 
the principle that a person is presumed innocent until proven guilty, the Panel believes that 
prisoners should not have their existing privileges removed in the pre-hearing period unless 
there are pressing reasons to do so.  In such cases the Discipline Officer should clearly 
document the reasons for the decision.  
 
A number of submissions to the Panel referred to situations where it might be construed that 
a prisoner was punished more than once for a single disciplinary infraction.  For example, 
very often prisoners are transferred from their cell or from one prison to another as a 
consequence of a breach of prison discipline.  This transfer may be in addition to the penalty 
or penalties incurred for the actual offence.   It is therefore very important that in imposing 
punishment through a disciplinary hearing, the officer should carefully take into account the 
consequences which arise or which are likely to arise from the form of punishment chosen.  
 
 
7.5. The Burden of Proof  
A Governor’s Hearing does not purport to be a judicial procedure; rather it is an inquiry 
whose objective is to establish what happened.  However, there are, of course, some 
similarities with procedures of other tribunals.  The hearing must be fair and only evidence 
that has been produced at the hearing may be taken into account.  However there are several 
important respects in which Governor’s Hearings and other judicial proceedings diverge 
fundamentally.  Legal representation is not available at a Governor’s Hearing and the 
proceedings are much more summary in nature.  A Governor relies heavily on commonsense 
rather than on complex rules of evidence.  Moreover, the Victorian legislation does not 
prescribe the standard of proof to be applied, ie either that guilt must be established “beyond 
reasonable doubt” or that guilt must be established “on the balance of probability”.  The 
Panel discussed this issue at some length and considered the views expressed in submissions 
as well as that of Justice Mandie on the matter.24   
 
It noted that the UK Prior Report had recommended revision of the disciplinary offences in 
the UK prison system so that it “was clear to prisoners what constitutes an offence, and states 
clearly the degree of fault, knowledge etc which needs to be proved”.25  On balance, the Panel 
concluded that a comprehensive and uniform system-wide training program for disciplinary 
officers and those officers with delegated responsibility for conducting Governor’s Hearings 
was more likely to lead to greater consistency and fairness in the disciplinary process than 
was mandating one burden of proof over another.  
 
7.6. Conduct of Disciplinary Hearings  
Procedural Fairness  
The Panel heard that there is a perception that some discipline hearings are being conducted 
with a pre-conceived presumption of guilt.  Prisoners have been denied their rights regarding 
the calling of relevant witnesses, ability to cross-examine and in general not understanding 
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the processes.  There is an overall perception that in some instances the person conducting 
the hearing does not understand the process or the overall importance of procedural fairness.  
The variances between hearing procedures, those empowered to conduct the hearings and 
the significant differences in penalties support the view that there is a lack of consistency and 
equity across the prison system. 
 
The Panel concluded that a checklist of all actions required in the conduct of disciplinary 
investigations and Governor’s Disciplinary Hearings might be effective in ensuring that 
correctional officers adequately adhered to all the required processes.  If correctional officers 
used the checklist it might also serve to enhance the consistency of hearings.  Such a checklist 
might be developed as part of the training programme recommended later in this section of 
the report. 
 
The Panel noted that the “pinkie” or charge sheet provided to prisoners at several prisons 
was out of date and referred to “remissions”,  which were abolished in 1992.  In other cases 
the “pinkie” lacked any printed information on its reverse side, so that while it gave some 
detail of the offence it did not provide the other information specified in the legislation.  
Clearly this is unacceptable and should be rectified immediately.  

The Panel recommends that a checklist of actions be developed to cover the conduct of 
disciplinary investigations and Governor’s Disciplinary Hearings for use by correctional 
officers. 

 
Timeliness of conducting Hearings 
The Panel was informed that a new Service Delivery Outcome (SDO) to take effect from 1 July 
2003 would require disciplinary procedures arising when a prisoner is issued with a 
notification of a charge of a prison offence should have the hearing dealt with within 14 days.  
Data provided to the review indicated that currently more than half of Governor’s 
Disciplinary Hearings occur within 15 days of the incident being notified.  The Panel 
endorses the intent of the SDO to ensure that incidents are dealt with as expeditiously as 
possible.  
 
System-wide Training for Disciplinary Officials and Adjudicators 
The Panel was informed that in relation to the discipline hearing processes, there is a strongly 
held view by many prisoners that correct procedures were ignored, waived or varied.  In 
some instances this seems to have resulted from bad practice, while in others it may reflect a 
lack of understanding and knowledge of the procedures, the legislation and/or the 
regulations.   It was also suggested that the perceived importance given by management to 
the prisoner discipline hearing procedure had been reduced over time.  
 
Submissions to the Panel suggested that training for correctional officers about disciplinary 
procedures is varies widely from prison to prison.  In some prisons, such as Port Phillip, there 
is a clearly documented training package, whiles in other prisons the learning process occurs 
less formally by “word of mouth” and by example.  The latter sort of training is effective 
when good examples are provided and good practices are modelled.  In other circumstances 
it can lead to “bad practice” policies evolving, which, over time, become seen as “correct 
procedures”. 
 
While not significant in number, there are recorded complaints regarding non-adherence to 
the legislation and procedures.  In some instances the complaint has been about the hearing 
officer not following the clearly defined procedures.  Further, complaints have been made 
regarding the charge sheets that are “rubber stamped” with the full charge under the 
regulations, however there is no explanation or particularisation of the offence. 
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The Panel believes that a long-term strategy to address this shortcoming is required.  This 
would involve the development of a standard, system-wide training package to cover all 
aspects of the prisoner discipline process, including prisoner management philosophy and 
the relevant legislation and procedures.  This training package should cover topics such as 
the principles of procedural fairness, relevant legislation and policies, the rights of prisoners, 
Departmental philosophy, principles of therapeutic jurisprudence, the adjudication process, 
interviewing techniques, circumstances requiring police involvement, crime scene and 
evidence preservation, report writing, independence, gender issues and the sentencing 
process.  Ideally this training package would place emphasis on establishing the weight of 
evidence, burden of proof, exercising discretion, independence, and rationale for decision-
making. 
 
The Panel formed the view that the role of Disciplinary Officials and Adjudicators in the 
prison system was of such importance  that an officer should be required to have successfully 
completed a standard training package such as that outlined above prior to assuming either 
of these roles.  It was customary in past years to link the Disciplinary Officer positions to 
seniority.  However, the Panel believes that the greater diversity in approaches to prisoner 
management that have occurred in the context of the multi-provider prison system, make it 
more appropriate to link the roles to appropriate training.  Although the Panel believes that a 
prisoner’s experience of the discipline process should be uniform across the prison system, it 
acknowledges the right of individual prison providers to staff and manage prisons as they see 
fit.  The Panel is mindful that the development and implementation of such a system will not 
only be cost-neutral but will also  take time.  Consequently, the Panel believes that mandatory 
training prior to delegation or authorisation as a Disciplinary Officer should be introduced, 
and that the Office of the Correctional Services Commissioner should ensure that this is 
effected within three years.  Moreover, refresher training should be provided each 12 months. 
 
The Panel recommends that successful completion of a standard, system-wide training 
program developed by the Office of the Correctional Services Commissioner be a pre-
requisite for all officers performing the role of Disciplinary Officials or Adjudicators.  Further, 
it is recommended that this requirement take effect no later than January 2006.  
 
 
• Young Adult Offenders 
The OCSC is currently undertaking research to inform the development of prison services for 
young adults in Victoria.  A draft report has been completed titled Prison Services for Young 
Adults in Victoria: A Review of Evidence Based Literature and Statistics.  Prisoners aged 17-24 
make up one fifth (male)/one quarter (female) of the sentenced population. 
 
This Review concludes that 17-24 year old prisoners have a very different profile from older 
prisoners.  The key differences relevant to disciplining young offenders include increased 
energy levels; reduced consequential thinking; increased reliance on peers; reduced social 
skills; being more easily influenced by peers; and having an increased capacity for risk 
taking/impulsivity.  Other differences include much higher levels of re-offending, drug 
misuse, and mental health problems including suicide and self-harm. 
 
The Panel found that there is limited published evidence both nationally and internationally 
that specifically considered the practical development of discipline regimes within Victoria’s 
prisons that are responsive to young adults.  It suggested that Victoria might wish to liaise 
more closely with other jurisdictions working with a similar population, such as New 
Zealand and New South Wales.  While the opportunities for Corrections to adapt tested 
models of discipline from other jurisdictions are limited, the opportunity remains for 
Corrections in Victoria to develop its own innovative and original practice in this area.  
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Gender issues 
Analysis of data from the Prisoner Information Management System revealed that although 
women currently represent only eight per cent of Victoria’s population of sentenced prisoners 
they are much more likely on average to be subject to a Governor’s Disciplinary Hearing 
(GDH) than male prisoners.  Although the numbers appears to have trended down during 
2002 the consistency of this pattern over the last five years warrants investigation by the 
Office of the Correctional Services Commissioner (see Appendix 3).  This phenomenon has 
also been observed overseas but the research has not provided any consistency in explaining 
why this is so.  On the one hand studies have found that female prisoners are more likely to 
commit offences such as failing to obey orders, creating a disturbance, using vulgar language 
and being out of place.26   The study by Faily et al (1979,1980) found that the most frequent 
rule violation for females were disobedience, fighting, defiance, and possession of 
contraband.27    
 
Preliminary analysis undertaken by this review suggests that female prisoners in Victoria are 
more likely to be charged with offences relating to “good order” than male prisoners.  This 
analysis provides some support for the view that these differences in GDH rates may 
partially reflect the need for disciplinary criteria to be more gender-responsive by engaging 
with known gender differences in approaches to conflict as well as dispute resolution.  It is 
also acknowledged that because there are many fewer women in the prison system, their 
placement options are more restricted.  Apart from the Dame Phyllis Frost Correctional 
Centre, where the physical design also limits responses by correctional staff, the only other 
option is the minimum-security facility, Tarrengower.  However clearly the reasons for these 
apparent differences are complex and the Panel believes that further investigation of this 
issue is warranted as part of the project to develop a correctional services framework for 
Victoria’s female prisoners.   
 

The Panel recommends that the Office of the Correctional Services Commissioner undertake 
further investigation of patterns in women’s participation Governor’s Disciplinary Hearings 
with a view to incorporating relevant findings into the Victorian Women’s Correctional 
Services Framework currently being developed.  

 
7.7. Referral to Police for investigation 
A number of offences by prisoners, such as those that involve assault upon another prisoner 
or a correctional officer, are also potentially criminal offences.  Such offences are referred to 
the Victoria Police for investigation.  The Panel was advised that the Prison Squad had been 
reformed as a separate and discrete unit within Victoria Police from 1 January 2003.  This 
development was strongly supported by staff in Victoria’s correctional system in the 
expectation that it will address some of the issues previously identified.  These issues 
included lack of consistency and feedback during investigations; length of time taken to 
investigate minor incidents; and interference in the internal prison disciplinary process as a 
result of slow outcomes.  The Panel gained the impression that there was general support for 
a situation in which the Prison Squad would undertake responsibility for investigating all 
indictable crimes in the prison system.  Such an approach would enable a consistent standard 
and approach to all investigations as well as potentially enhancing the expertise and 
responsiveness of Victoria Police in correctional matters.  
 
Clearly the issue of the timeliness of police investigations is important for the effective 
operation of the prison disciplinary system.  As noted earlier the effectiveness of sanctions 
relates in part to their immediacy.  A prolonged investigation by police which does not lead 
to a charge being laid is likely to mean that any sanctions, which may be subsequently 
imposed at a Governor’s Disciplinary Hearing, will be less effective.  The recently reformed 
Prison Squad is attempting to advise prison managers within three days in relation to 
offences where it does not believe a successful criminal prosecution could be achieved.   
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The Panel heard that it is often very difficult for Victoria Police to obtain sufficient evidence 
to institute criminal proceedings in respect of prison offences.  As occurs throughout the 
world, many prisoners operate according to a code of silence, either by choice or under 
duress, and routinely refuse to press charges or to report the details of incidents that they 
have witnessed.  
 
Even when Police do proceed with criminal charges, the Panel was informed that magistrates 
often impose what appear to be relatively minor additional sentences for prison offences, 
even for such serious offences as escape.  It is hardly likely that a prisoner mid way through 
serving a 10-15 year sentence will be too concerned about the addition of two or three more 
weeks at the end of his/her sentence.  Several submissions to the Panel suggested that unless 
more stringent sanctions were imposed through the courts, then the prison disciplinary 
system may often be a more appropriate way of managing prisoner behaviour.  As noted 
earlier, this system has the advantage of providing sanctions immediately and, to a limited 
extent, sanctions can be related to the nature of the offence.  Moreover, prisoners live in a 
very regulated and limiting environment.   
 
It is not uncommon for media reports to state that prisoners are dealt with too leniently.  
Although it is understandable that individuals who have been the victims of crime may feel 
that no punishment is adequate, it must be remembered that even the most notorious of 
prisoners is likely to be released at some time in the future.  Further punishment of a prisoner 
through removal of his/her privileges, such as taking away the prisoner’s ability to view 
television in his/her cell cannot be judged according to community standards.  Such 
sanctions have far greater consequences for a prisoner than would be understood by a 
member of the general community, who can choose to do other activities, to visit friends, see 
a movie, read a book, take a walk, have a swim and so forth.  For prisoners being confined in 
one room for up to 23 hours per day is likely to be very onerous, particularly given the very 
low levels of literacy amongst the prison population generally which means that reading is 
unlikely to be a substitute activity.  In the case of prisoners found guilty of serious prison 
offences the Panel heard that members of the community seemed not to comprehend what 
effect the loss of all privileges had on a prisoner.  It is hard for those of us with the freedom to 
come and go as we please to imagine the rigours of being confined on one’s own in a small 
and featureless cell for up to 23 hours a day with little to see or do.  Again a fine of $100 
imposed on a prisoner through a Governor’s Disciplinary Hearing is a very substantial 
sanction and, as the Ombudsman has pointed out, is the equivalent of $1,500 imposed by the 
court system.   
 
7.8  Periodic monitoring and review of Governor’s Disciplinary Hearings  
There should be an ongoing system of auditing the discipline system by the Monitoring and  
Review Unit of the OCSC to ensure openness and transparency and to provide “feedback” 
concerning consistency or lack of consistency in the range of penalties imposed over the 
system in the broad. 
 
Preliminary analysis of data about patterns in Governor’s Disciplinary Hearings (GDH) can 
also provide a valuable source of information to the Commissioner about both trends in and 
the health of Victoria’s correctional system and individual prisons.  This information can be 
useful for the development of evidence-based policy initiatives as well as meeting system 
needs for additional accountability.   
 
Given that prisons are such closed environments the Panel considers that review and 
monitoring of the GDH process should occur on a regular basis.   This would include an 
analysis of GDH patterns as part of the reviews of individual prisons conducted every two 
years as well as periodic targeted reviews of the disciplinary process on a systemic basis 
similar to that previously undertaken by the Monitoring and Review Unit in 1997-1998.   The 
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first of these systemic reviews could be used to monitor the effectiveness of any changes 
occurring due to the implementation of any of the recommendations from this review, 
assuming that adequate baseline data is currently available.   
 

The Panel recommends that the Secretary, Department of Justice, require that regular reviews 
of the operations of Victoria’s prison disciplinary system be undertaken both on a system-
wide basis and as part of the regular reviews of individual prisons. 

 
8. Prisoners Rights  

An incarcerated citizen has inherent human dignity and consequently is entitled to enjoy the 
maximum personal freedom consistent with the freedom and rights of other citizens.28 

 
8.1. Human rights in the prison setting  
The issue of human rights and prisoners often arouses great emotion.  There are some sections of 
the community who may ask why someone who has been accused of or convicted of a criminal 
offence should be entitled to any human rights at all?  Although ‘Human Rights' is a modern 
term, it invokes a long-standing principle that certain rights and freedoms are fundamental to 
human existence.  This principle maintains that certain rights cannot be denied merely because 
an individual has committed an offence or broken a law, however dreadful the crime may have 
been. 
 
Collectively, correctional administrators have control on a daily basis over the most basic human 
activities of the men and women who are held in prison.  Their decisions affect when prisoners 
may sleep, where and what they may eat.  They have control over prisoners' access to medical 
facilities, to work, to education and they will decide whether prisoners may have contact with 
family and friends, by visit, by letter or by telephone.  They will also control the right of 
prisoners to observe the requirements of their religion.  These are basic human rights which are 
contained in the Universal Declaration of Human Rights and which admit of no exception.  Indeed 
it has been suggested that, of all public officials, those who are responsible for prisons and for 
prisoners need to have the greatest awareness of and sensitivity towards human rights.29  
 
The U N Standard Minimum Rules for The Treatment Of Prisoners which were approved in 1957, 
are now widely recognised as constituting a virtual code of practice in prison administration 
and treatment.  Subsequently the General Assembly of the United Nations adopted The Basic 
Principles for the Treatment of Prisoners in 1990.  These Principles set out the requirements for 
treating prisoners with respect for their dignity and value as human beings and without 
discrimination.   
 
The Corrections Act 1986 (s.47) enumerates Prisoners Rights in Victoria’s correctional system, 
Consistent with the U N Standard Minimum Rules for The Treatment Of Prisoners, the rights of 
prisoners as contained in section 47 of the Act includes: 

the right to make complaints concerning prison management to the Minister, the Secretary, the 
Governor, an official visitor and the Ombudsman [s.47 (1) (j) amended by No45/1996 s.17 
(sch.1 item 31]. 

There seems no doubt that disciplinary hearings come within the definition of prison 
management.   
 
8.2. Access to information 
The Panel believes that the procedures that allow prisoners to make requests and complaints 
should be clearly defined to assist prisoners to have confidence that matters will be 
considered fairly and objectively.  Similarly, where prisoners are subject to disciplinary or 
other processes in prisons, these procedures should be drawn up in a manner that can be 
readily understood and accepted both by prisoners and by those who are responsible for the 
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administration of prisons.  As well as having detailed information about procedures available 
to prisoners, it is in the interests of all concerned that such procedures should include 
characteristics such as speed, efficiency, accessibility, credibility, reasonableness, objectivity, 
flexibility and sensitivity. 
 
Submissions to the Panel suggested that information about the prison disciplinary procedures 
was not always readily available to prisoners.  Prison administrators reported that this was often 
because copies of relevant documentation had been removed from the prison’s library.   
Although the Panel accepts that it is often difficult to ensure that prisoners will retain 
information provided to them, such as through the Induction programs conducted for prisoners 
newly received into prison, nevertheless such information should be provided.  It is suggested 
that a brochure or pamphlet should be developed which sets out the major provisions and 
procedures of the disciplinary process and that this should be made available to all prisoners as 
well as having copies available within the prison.   In addition, sufficient copies of relevant 
legislation, procedures and operating procedures should be available within a prison to enable 
the ready access of prisoners to these materials when required.  
 
 
The Panel recommends that the Correctional Services Commissioner: 
• develops a pamphlet outlining the provisions and procedures of Victoria’s disciplinary 

system for distribution to prisoners;  and 
• ensures that copies of relevant legislation, operating procedures and regulations are readily 

available to prisoners within each Victorian prison.  
 
 
8.3. Appeal  
There is no avenue of appeal (save by way of Judicial review) against decisions emanating 
from Governor’s Hearings.  To this extent Victoria stands alone against the other states and 
territories.  
 
Appeal provisions in other jurisdictions  
In Queensland a dissatisfied prisoner has the right of review/ appeal against the decision of a 
hearing of a minor or major offence.  The appeal/ review is by way of a rehearing and is 
conducted by a more senior correctional services officer than the original deciding officer.30  If 
the alleged offence is a major breach the hearing must be videotaped31.   In New South Wales 
a prisoner can appeal the decision of a disciplinary officer to a Visiting Justice32.  If a Visiting 
Justice in New South Wales hears the disciplinary matter, then the prisoner can appeal the 
case to the District Court33.  In South Australia a prisoner can appeal to a Visiting Tribunal 
against any penalty imposed by a prison manager34.  Similarly, an appeal can be lodged 
against the decision of a Visiting Tribunal to the District Court35.  In Western Australia there 
is an appeal mechanism for judicial review if a Magistrate or two justices hear a prison 
offence, however, there is no avenue of appeal against a decision of a prison manager36.  In 
Tasmania a prisoner can appeal to the Director (delegated to all custodial staff ranked chief 
custodial officer or above).37  In the Northern Territory a prisoner can appeal to the Director 
against the imposition of a penalty38. 
 
Overseas prisoners also have appeal rights.  In the United Kingdom a prisoner can appeal the 
decision of a prison manager or independent adjudicator to the Divisional Court. In Canada a 
prisoner can appeal to an independent chairperson. In New Zealand, recent changes to the 
legislation have provided prisoners with a right to apply to be legally represented at an 
hearing before an adjudicator or appeal hearing to a Visiting Justice.39 
 
It is clear from these examples that there exists a right of appeal in states where disciplinary 
hearings are conducted by magistrates.  Further an analysis of the conduct of hearings and 
principles of review of disciplinary offences found that:  
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… courts held that the duties of visiting justices or magistrates, when presiding over prison 
disciplinary hearings, were sufficiently similar in character to their normal duties to justify a 
conclusion that some of the statutory provisions that normally attach to the conduct and 
review of summary proceedings were applicable to prison hearings.  Accordingly, if prison 
hearings were conducted by justices and magistrates, they could be subject to the provisions 
governing appeals in respect of summary proceedings.40 
 

Nor is there any doubt that adjudicators in these hearings are regarded as ‘acting judicially’ 
and therefore subject to appeal.  In Victoria both disciplinary officers and Governors may take 
steps to have certain prison offences dealt with under the criminal law.  In such cases the 
police, in open court, prosecute prisoners.  In such circumstances, prisoners have a right of 
appeal upon conviction.  
 
The situation in Victoria 
In states such as Victoria, where prison officials are charged with the responsibility of 
conducting disciplinary hearings, their actions are regarded as ‘administrative or ministerial’.  
There is abundant authority to suggest that unless specifically legislated a right of appeal 
against decisions of prison officials cannot lie. 
 

Many aspects of the disciplinary process remain effectively immune from review because 
courts are not prepared to interfere with many of the management decisions that are normally 
associated with prison discipline.41 
 
If courts were to become involved in prison discipline, the fabric of the disciplinary system 
would be gravely compromised.42 

 
An important aspect of the Victorian prison disciplinary system is that a prisoner’s sentence 
length cannot be altered as a consequence of a Governor’s Disciplinary Hearing.  This can 
only occur through criminal proceedings instituted through the criminal justice system.  
 
The Victorian Corrections Act 1986 specifically excludes the right of appeal against decisions 
made by disciplinary officers in section 50 (9).  However the Act is silent on the right of 
appeal against orders made by Governor’s Disciplinary Hearings.  If there were to be a right 
of appeal by prisoners from decisions of Governor’s Disciplinary Hearings then Parliament 
would have to enact specific legislation to provide that right and regulations for the 
machinery to implement the procedure. 

 
However, it goes without saying that prisoners have an inherent right of judicial review to 
the Supreme Court in matters breaching the rules of natural justice or procedural fairness. 
 
Transparency and openness 
The principle of openness of judicial proceedings has been enshrined in many international 
human rights documents.  It is only on rare and exceptional occasions, and with just and 
proper cause, that the public is excluded from proceedings held in court.  The Supreme Court 
in Canada has held that proceedings that are conducted informally, swiftly, privately and do 
not involve a court, lack the ‘public nature, intended to promote public order and welfare 
within the public sphere of activity’ that is inherent in criminal proceedings. 43 
 
In Victoria there is already provision for Official Visitors to be present as observers at 
Disciplinary Hearings.  This is certainly one way of further enhancing the transparency, 
accountability and credibility of prisoner disciplinary proceedings, particularly when the 
observations of Official Visitors about these proceedings are included in the reports that they 
make each month to the Minister for Corrections.  However, the Panel heard that at some 
prisons Governor’s Disciplinary Hearings were often held at weekends in order to avoid 
disrupting the employment or educational programs of prisoners.  One of the obvious 
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disadvantages of this practice is that it makes it difficult for Official Visitors to attend 
Disciplinary Hearings as most attend prisons Monday to Friday.   
 
During the course of the Review the Panel received submissions advocating for the 
introduction of an appeal process.  The common argument for such an appeal process was the 
need for a prison disciplinary system to be transparent and accountable.  An appeal system 
was seen as legitimate because it would ensure that not only would the overall disciplinary 
process be fair but it would also be seen to be fair.  
 
One submission received canvassed a number of different appeal processes that could be 
adopted:  

…the only practical avenue of appeal at present, other than the ineffectual laying of a written 
complaint to the Ombudsman, is an application for judicial review to the Supreme Court.  An 
alternative quasi-judicial avenue of appeal that could be instituted is a statutory right of appeal 
to the General List of the VCAT.  Alternatively non-judicial avenues could be a right to request 
a review of the Governor’s decision, by the General Manager if the prison or by the Manager of 
the Office of the Correctional Services Commissioner’s Monitoring and Review Branch.44 

 
As noted above, the Courts have been reluctant to intervene in prison discipline proceedings.  
In Stratton V Parn Chief Justice Barwick in 1978 stated: 

It is in my opinion, precisely at this point that the statute removed the determination of the 
complaint of the aggravated prison offence from what I might call the domestic area of prison 
administration.45 

 
In recent times the courts have adopted a more interventionist philosophy in relation to 
judicial review of prisoner disciplinary hearings.  In Binse v. The Governor of HM Prison Barwon 
Justice Byrne in 1995 stated that, in matters of prison administration it is 

…desirable that the courts be available as an ultimate recourse where there is a question of 
abuse of powers affecting the rights of prisoners…As custodians of the rights of citizens at 
liberty it should be particularly zealous in the exercise of this role in the case of a citizen who is 
segregated from the community and subject to the prison system.46 

 

There were five cases in the Supreme Court in 2002 involving Disciplinary Hearings and 
already there are three to four cases listed for hearing this year.  This is not a great number 
when one considers that there were over 4,000 disciplinary hearings in 2002 when the prison 
population was between 3,300 and 3,600.  With more prison beds becoming available (up to 
more than 1,000 by the end of 2005) it is certain that the number of hearings will increase.  
However, appeals of prison disciplinary proceedings to the Supreme Court are very costly.  It 
is estimated that an appeal in the Supreme Court of Victoria by a prisoner in relation to a 
prison disciplinary hearing costs approximately  $31,000 per case to defend.  If the 
Correctional Services Commissioner lost the case, and costs were awarded against the OCSC, 
it would cost an additional $27,000 if the prisoner was represented (although this is not 
usually the case). 
 
Given the small number of reviews as against the large number of disciplinary hearings there 
may be some truth in the anecdotal suggestions ‘that the limited number of challenges made 
confirms that Governor’s hearings are well and fairly conducted.’47   Nevertheless, even these 
few cases are extremely costly. 
 
Procedural Review 
It was suggested to the Panel that prisoners should have a right of review to the General 
Manager in cases where the prisoner believes that the adjudicator of a disciplinary hearing 
has not exhibited procedural fairness.  
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Although reviews of this type would be onerous and encroach on a Governor’s already 
limited time, they would serve as a filter to proceedings being taken by recalcitrant prisoners 
in the Supreme Court.  However, if a Review process was introduced in relation to 
procedural irregularity and matters were dealt with expeditiously it could potentially save 
the Department of Justice between $31,000 and $58,000 per case, noting there are currently 
three appeals from prison disciplinary hearings being heard in the Supreme Court. 
 
On balance the Review Panel concluded that there should be an avenue to review a prison 
Disciplinary Hearing on procedural grounds.  This would supplement the current process 
whereby prisoners can complain to the Ombudsman.  It is recommended that the legislation 
be amended to allow a prisoner the right to apply for a review by the prison General 
Manager on the grounds of procedural irregularity.  The Panel believes that this request for 
Review should be submitted to the prison manager in writing within three days of the prison 
Disciplinary Hearing, stating the basis (the procedural irregularity) for the review request.  It 
is suggested that the prison General Manager should review the case within 7 days of the 
submission for a review of the decision.   
 
If the decision is that a rehearing is required then the new Hearing should occur as 
expeditiously as possible to minimise the impact of any penalties that were imposed at the 
initial hearing and that would already have had some impact on the prisoner’s entitlements 
by this time.  After much deliberation the Panel came to the view that penalties arising from 
Governor’s Disciplinary Hearings should continue to be implemented in the usual manner.  It 
is not desirable that these be delayed pending a possible request for a review on procedural 
grounds since this could result in a large increase in applications for review which had no 
substance but were simply a strategy by prisoners designed to delay the onset of any 
sanctions.  
 

The Panel recommends that the Victorian Corrections Act 1986 be amended to enable a 
prisoner to request a review of an offence heard at a Governor’s Disciplinary Hearing on the 
grounds of procedural irregularity and that the Correctional Services Commissioner develop 
detailed operating procedures to give effect to the general thrust of this recommendation.  

 
                                                           
1Corrections Act 1986 s. 50 (1) 
2 Corrections Act 1986 s. 50 (2) 
3 Corrections Act  1986 s. 50 (3) (4) 
4 Corrections Act 1986 s. 50 (5) 
5 Corrections Act 1986 s. 50 (6) 
6 Corrections Act 1986 s.53 (1) (a) (b) 
7 Corrections Act 1986 s. 53 (1) (c) 
8 Corrections Act 1986 s. 51 (a) – (d) 
9 Corrections Act 1986s. 53 
10 Corrections Act 1986 s. 53 (3) 
11 Corrections Regulations 1998 s. 45 (b) 
12 Corrections Regulations 1998 s. 45 (c) 
13 Corrections Regulations 1998 s.48 (a) 
14 Corrections Regulations 1998 s.48 (c) 
15 Corrections Regulations 1998 s.48 (a) 
16 Corrections Regulations 1998 s.48 (d) 
17 Corrections Regulations 1998 s.48 (e) 
18 Corrections Regulations 1998 s.48 (g) (h) 
19 Corrections Act 1986 s. (3A) 
20 Corrections Regulations 1998 s. 49 
21 Corrections Act 1986 s. 53 (4) 
22 Corrections Act 1986 s. 54A 
23 Naylor, B (2002) “Prison Disciplinary Systems: Process and Proof”, Paper presented at the 
International Institute of Forensic Studies Conference, Prato, 2-5 July 2002, p.7 



 

     29

                                                                                                                                                                      
24 Ibid p.32 (Justice Mandie suggested that “beyond reasonable doubt” should apply.) 
25 Ibid p.33 
26 Tischler, Chloe & Marquart, James (1989) “Analysis of Disciplinary Infraction Rates among male and 
Female Inmates”, Journal of Criminal Justice, vol. 17, pp 507-513. 
27 Faily, A and Roundtree, G A (1979) A study of aggression and rule violation in a female prison 
population”, JOCS, 4:81-87; Faily, A, Miller, R. K., and Roundtree, G A (1980) “A study of the 
maintenance of discipline with regard to rule infractions at the Louisiana correctional institute for 
women”.  Corrective and Social Psychiatry and Journal of Behaviour Technology Methods and Therapy, 26:151-
55. 
28 Tony Vinson (1982) Wilful Obstruction: the frustration of prison reform, Methuen, Australia 
29 Dr Andrew Coyle (2002) “Prisons and the Democratic Process”, Presentation at the International 
Conference on New Initiatives in Penal Reform and Access to Justice, Hyderabad, India, 20 October, 
2001. 
30 Corrective Services Act 2000 (Queensland) s. 89 (1)(b) 
31 Corrective Services Act 2000 (Queensland) s. 8 (6) 
32 Crimes (Administration of Sentences) Act 1999 (NSW) s.54 
33 Crimes (Administration of Sentences) Act 1999 (NSW) s.54 
34 Corrective Services Act 1982 (S.A) s. 46 (1) 
35 Corrective Services Act 1982 (S.A) s. 47 
36 Prisons Act 1981 (W.A) s.74 
37 Corrections Act 1997 (Tasmania) s. 60 (3) 
38 Prisons (Correctional Services) Act (N.T) 1999 s. 34 (1) 
39 Corrections Bill (2003) New Zealand, s.132-139 
40 Matthew Groves (1998) “Proceedings for Prison Disciplinary Offences: the Conduct of Hearings and 
Principles of Review”, Monash University Law Review, vol. 24 (2): 338-398 
41 Ibid p. 352 
42 Ibid ” p.350. 
43 Wigglesorth v R (1987) 45 DLR (4th) 235, 251 (SCC) 
44 Submission Individual 6 April 2003 
45 Stratton v Parn (1978) 52 ALJR 300 
46 Binse v The Governor of HM Prison Barwon (1995) 8 VR at 516 
47 Opinion of R.D. Shepherd, Barrister for the Commissioner, copy provided to the Panel. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 



 

 

Appendix 1 Consultations and Submissions 

 
Name  Position Organisation Consultation 
Penny Armytage Secretary Department of 

Justice 
 
     * 
 
 

Saul Bastomsky Official Prison 
Visitor 

Melbourne 
Assessment 
Prison 

   *** 

Carmel Benjamin AM Individual     *** 
Astrid Birgden Project Manager, 

Rehabilitation 
Framework 

 
OCSC 

     
     * 

 Wayne  Blyth Operations 
Manager 

DPFC      * 

Mirko Brandich Senior Prison 
Officer 

 CPSU      * 

Bert Buckley J.P Official Prison 
Visitor 

H.M Prison 
Langi Kal Kal 

 
     ** 

Antony Calabro Executive Officer Australian 
Community 
Support 
Organisation 
Inc. 

 
 
   *** 

Michael Carroll Acting Director, 
Policy and 
Standards 

OCSC       * 

Rev Jonathan Chambers Senior Chaplain Anglican 
Criminal 
Justice 
Ministry 

 
 
   *** 

Fred Chaney  Cox Sanderson 
Ness 

 
   *** 

Alan Clayton Deputy Secretary Department of 
Justice 

 
     * 

Richard Cleary Prison Supervisor DPFC      * 
Peter Coghlan Manager The Brosnan 

Centre 
   
   *** 

Kate Colvin Policy Analyst VCOSS    *** 
John Connelly Prison Services 

Manager 
PPP      

     * 
Aziz Cooper Project Manager Islamic Council 

of Victoria 
 
   *** 

Lisa Cornelius Acting Manager, 
Employment, 
Education and 
Training 

OCSC      
     * 

Frank Covill Official Prison 
Visitor 

H.M Prison 
Barwon 

 
     ** 

Max Croft Individual     *** 
Tom Dalton  Forensicare    *** 
Leroy Delgan Supervisor Barwon Prison       * 
Doug Dennis Senior Health CPSU      * 
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Services Officer 
Chris  Devlin Legal Officer CORE     * 
Ashley Dickinson Acting 

Commander   
Victoria Police  

     * 
Phil Evans Prison Services 

Manager 
PPP      * 

K. Freeman Supervisor Barwon Prison       * 
Amanda George Solicitor Brimbank 

Community 
Legal Centre 

     * 

Ian Goulden Secretary, 
Corrections 
Industry Branch 

CPSU  
   *** 

Richard Gray Regional 
Manager 

Northern 
Region Prisons, 
CORE 

 
     * 
 

Jane Creece Supervisor Barwon Prison       * 
Andre Haermeyer Minister for 

Corrections 
  

       * 
Jiselle Hanna Advocacy 

Program, 
Women’s Prison 

Darebin Legal 
Centre 

    
      * 

Peter Harmsworth Secretary Department of 
Justice 

 
       * 

Judge John Hassett  Catholic 
Commission 
for Justice, 
Development 
and Peace 

 
  *** 

Elizabeth Hayes  Enamaraleek 
Association 

   *** 

Mel Hebden Prison Services 
Manager 

PPP      * 

Michael Hepworth Permanent 
Member 

Adult Parole 
Board 

 
   *** 

Greg Howden Superintendent Acacia Prison 
W.A 

 
     * 

Peter Johnson Industrial Officer CPSU      * 
Samual Johnston Individual      ** 
Tracey Jones Prison Supervisor DPFC  

     * 
Col Kelaher  Australasian 

Correctional 
Management 

 
   *** 

Shane Kelly Deputy Director, 
Sentence 
Management 
Unit 

OCSC  
 
     * 
     ** 

Julian Knight Individual      ** 
Brenda Kus Official Prison 

Visitor 
  

   ** 
Peter Lake  Office of 

Housing 
 
   *** 

Judith Lazarus Executive Officer  
VACRO 

 
    ** 



 

     33

Reece Livingstone Prison Squad Victoria Police  
     * 

Paul  Marden Acting Director, 
Strategic 
Planning and 
Development 

OCSC     * 

Neil McAllister Director, 
Monitoring and 
Review 

OCSC  
       * 

Kieran McCann  Kangan 
Batman TAFE 

 
    *** 

John McGowan Director Port Phillip 
Prison 

 
       * 

Colin  McLachlan Project Officer, 
Offending 
Management 

OCSC        * 

Noel McNamara President Crimes Victims 
Support 
Association 

 
 
     ** 

John Myers General Manager Fulham 
Correctional  
Centre 

 
 
      * 

Jenny Mikakos MLA     *** 
Craig Minogue Individual      **   * 
Katrina Mobourne  Enamaraleek 

Association 
 
   *** 

Brendan Money General Manager Dame Phyllis 
Frost Centre 

 
      * 

Tony Morley Senior Prison 
Officer 

CPSU      * 

Stephen  Myall Solicitor Leanne Warren 
& Associates 

 
     * 

Bronwyn Naylor Senior Lecturer, 
Law School 

Monash 
University 

     * 

Geoff Newport SESG CPSU      * 
Cam Nguyen   Australian 

Vietnamese 
Women’s 
Welfare 
Association 

 
   *** 

L.  Nikolaidis Individual      ** 
Peter Noble Solicitor Fitzroy Legal 

Service 
 
    ** 

Mark  O’Driscoll  Victorian 
Department for 
Victorian 
Communities 

 
   *** 

Mary O’Shannassy Director Catholic Prison 
Ministry 

 
   *** 

Bill O’Shea President Law Institute 
Victoria 

 
    ** 

Peter Olzsak Managing 
Director 

Group 4  
   *** 

Tony Parsons Managing Victoria Legal  
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Director Aid    ** 
Richard Philpott Prison  

Supervisor 
DPFC      * 

Ann Polis  Woman to 
Woman 

   *** 

3 Prisoners PPP       * 
6  Prisoners DPFC       * 
12 Prisoners Barwon Prison       * 
Rob Prosser  Correctional 

Education 
Association of 
Australia 

 
   *** 

Mark  Renshaw Project  Officer, 
CPSU Liaison 

CPSU      * 

Hugo Rich Individual       *   ** 
Brian Rix Acting 

Superintendent  
Victoria Police  

     * 
Dennis Roach Director, 

Sentence 
Management 
Unit 

OCSC   
       * 

 Peter Rollinson Deputy Director PPP      * 
Anne Rosewood  VACRO    *** 
Margaret Ross  Flat Out   *** 
Bob Seamer Senior Assistant 

Ombudsman 
Ombudsman 
Office 

 
       * 

Andy Senior Operations 
Maanger 

ACM   *** 

Fiona Sinnamon  Victoria Legal 
Aid 

 
   *** 

Paul Spadano General Manager Barwon Prison      * 
Lawrence Springall Manager, Youth 

Policy 
OCSC     * 

Robert Stary Solicitor Robert Stary 
and Associates 

 
    ** 

Rob Steer  PPP    *** 
Greg Stillman Operations 

Manager 
DPFC      * 

Valerie Thomas  National 
Council of 
Women of 
Victoria 

 
   *** 

Colin Thompson Assistant 
Superintendent 

Eastern 
Goldfields 
Regional 
Prison W.A 

 
     * 

Arati  Vidyasagar Advocacy 
Program, 
Women’s Prison 

Darebin Legal 
Centre 

    * 

 Andy Walker Operations 
Manager 

Barwon Prison      * 

Tom Wallace  Victorian 
Prison 
Industries 
Advisory 

 
   *** 
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Committee 
Terry Ward  ACM    *** 
Lynne Wenig  Official Prison 

Visitor 
 
   *** 

Richard Whaley  Prison 
Fellowship of 
Australia - 
Victoria 

 
   *** 

Kevin White Supervisor Barwon Prison       * 
Clive  Williams Monitor Monitoring 

and Review, 
OCSC 

 
     * 

Vaughan Winther  The Brosnan 
Centre 

 
   *** 

 
 
* Interviewed 
** Written submission received 
*** Attended OCSC Stakeholders Forum 
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Appendix 2 - Summary of Prison Discipline in Other Jurisdictions 

 
In all Australian States and Territories there is legislative provision for prison discipline and 
procedure for dealing with prison discipline offencesi.  
 
In Queenslandi, New South Walesi and South Australiai prison offences are divided into 
minor and major offences. In Western Australia offences are divided into minori and 
aggravated offencesi. In Tasmaniaiand the Northern Territoryi offences are titled prison 
offences and incorporate both minor and major offences.   
 
Queensland 
In Queensland both minor and major offences are heard internally by prison disciplinary 
officers.  If a prison officer decides to start proceedings against a prisoner he or she must 
decide whether the prisoner should be proceeded against for a major breach, within 7 days, 
or minor breach, within 24 hoursi.  The hearing of a major breach must also be videotapedi. 
 
Immediately after the decision is made the deciding officer must inform the prisoner of the 
decision; advise the prisoner that he or she may have the decision reviewed and how the 
prisoner may have the decision reviewed.i If a prisoner elects to have the decision reviewed 
he or she must notify the deciding officer immediately after being advised of the decision.i 
The review of a decision is conducted by a ccorrectional services officer who holds a more 
senior office than the deciding officer.i The hearing is a re-hearing, unaffected by the original 
decision.i The appeal decision can either dismiss, affirm or substitute the original decision. 
 
New South Wales 
In New South Wales  prison disciplinary officers hear all minor offences.  A Visiting Justice (a 
Magistrate) hears all cases in relation to major offences or minor offences a governor believes 
warrant a more significant hearing.i  A prison is entitled to be legally represented at a Visiting 
Justice hearing.i 
 
In New South Wales the Visiting Justice can hear an appeal of a prison manager. A prisoner 
may appeal the decision of a Visiting Justice to the District Court.i 
 
South Australia 
In South Australia a prisoner is not required to attend a hearing in relation to a minor offence. 
If a prison manager is satisfied there has been a minor breach of the regulations he or she 
provides in writing to the prisoner the date of the alleged offence and facts upon which the 
allegation is found; identification of the regulation that has been breached; that the prisoner 
may elect to be charged with and receive a formal hearing in relation to the offence; and 
specifies the punishment that the manager proposes to impose if the prisoner does not elect to 
be charged with the offence.i If the prisoner elects that he or she would like to attend a 
hearing of a minor breach the hearing is conducted by prison management. 
 
In relation to major breaches of regulations in South Australia the prison manager may 
charge the prisoner with an offence and conduct an inquiry into the allegation or refer the 
matter to a Visiting Tribunal .i The prisoner is not entitled to legal representation at either the 
prison managers hearing or the Visiting Tribunal hearing.i 
 
In South Australia a prisoner may appeal to a Visiting Tribunal against any penalty imposed 
on the prisoner by a prison manager.i On determining an appeal the Visiting Tribunal may 
affirm the penalty, increase, decrease or otherwise vary the penalty, or revoke it and 
substitute any other penalty that could have been imposed in the first instance by the prison 
manager.i  
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No appeal lies against an order of a Visiting Tribunal from the appeal of a prison manager.i  
An appeal can be lodged from the decision of a Visiting Tribunal to the District Court. The 
District Court may dismiss the appeal; quash the order of the Visiting Tribunal or quash the 
order of the Visiting Tribunal and make any order that the court thinks should have been 
made by the Visiting Tribunal in the first instance.i 
 
Western Australia 
In Western Australia prison management hear most minor offences.  However, a visiting 
justice may inquire into and determine any charge of a minor prison offence or an aggravated 
prison offence as a minor prison offencei. In the case of aggravated offences, the Visiting 
Justice has two options;  to direct that a formal complaint be laid by the prison management 
or by the prosecuting prison officer; or to inquire into and determine the charge as a minor 
prison offence. If considered an aggravated offence a Magistrate or two justices hears the case 
in open courti. 
 
In Western Australia there  is an appeal mechanism for judicial review if a prison offence is 
heard by a Magistrates or two justices. However, there is no avenue of appeal against a 
decision of a Prison Manager or Visiting Justice. 
 
Tasmania 
In Tasmania if a prisoner is charged with a prison offence it must be in  writingi. Furthermore, 
the hearing of a written complaint must take place within 14 days from the day the complaint 
was received or the complaint lapsesi. The complaint is heard by a prison manager. 
 
In Tasmania a prisoner may appeal to the Director (delegated to all custodial staff ranked 
chief custodial officer or above) by submitting a written request for an appeal  (against the 
finding of guilt and/or penalty imposed) to the disciplinary officer no later than 3 days  after 
the decision was madei.The Director at the hearing of an appeal may either dismiss the 
appeal; affirm the decision of the disciplinary officer or revoke the decision and make such 
decision as he or  she thinks appropriatei. 
 
Northern Territory 
In the Northern Territory all prison offences are heard by prison management. If a prisoner is 
aggrieved by a penalty imposed  he or she may appeal to the Director against the imposition 
of the penaltyi. On determining an appeal under this section the Director may affirm the 
penalty imposed; increase, decrease or vary the penalty imposed; substitute the penalty that 
could have been imposed or revoke the order imposing the penaltyi. 
 
Legal Representation 
 
In all jurisdictions prisoners are not entitled to be legally represented at hearings, except in 
NSW where hearings are conducted before a Visiting Justicei. Also in New South Wales a 
prisoner is not entitled to legal or other representation at a governors hearing unless the 
governor is satisfied that the prisoner does not sufficiently understand the nature of the 
inquiry or the prisoner does not understand English or is otherwise unable to represent 
himself or herself.i  
 
Standard of Proof 
The standard of proof differs between jurisdictions. In Queensland a prison officer must 
decide on the balance of probabilities if a charge is proven if the charge is a minor breachi. If 
the charge is a major breach the prison officer must decide beyond reasonable doubt if the 
charge is proveni. In New South Walesi, South Australiai and the Northern Territoryithe 
standard of proof is beyond reasonable doubt. The standard of proof is not spelt out in the 
Tasmania legislation. 
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Penalties 
 
Penalties for offences are similar in most jurisdictions. In Tasmaniai, Queenslandi, New South 
Walesi, South Australiai, Northern Territory,i and Western Australiai  prisoners may have 
their privileges withdrawn and be separated from other prisoners. Prisoners can also be fined 
in South Australia, New South Wales and Western Australia.  In  New South Wales a Visiting 
Justice may extend the term of imprisonment of a prisoner for an additional term of 28 daysi. 
In Western Australia a prisoner may be ordered to forfeit remission, up to 3 days by a prison 
manager and up to 28 days by a visiting justice. If a prison offence is heard by a Magistrates 
or two justices in Western Australia a penalty of up to 6 months jail can be imposed to run 
cumulative on the prisoner’s current sentence. 
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Appendix 3 Statistical Data 

GDH counts - all prisoners by major types of incidents 

GDH Counts Grouped by Incident Class
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GDH Incidents/Annual Muster by Gender
All Victorian Prisons
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GDH Incidents by Classification and Gender
As Ratios of Average Annual Musters
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GDH/muster Ratios 1998-2002
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