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Commissioner’s Requirements


	Prisoners with an end of life illness

	Section
	5. Healthcare Services

	CR Number
	5.1.3
	Current Issue Date
	June 2019

	Legislation & Policy 
	Corrections Act 1986

Crimes Act 1914 (Cth)
Corrections Regulations 2019
Charter of Human Rights and Responsibilities Act 2006

Voluntary Assisted Dying Act 2017
Corrections Victoria Operational Guidelines for Corrections Administration Permits

	Standard
	Health Services 

	Attachments
	Nil

	Forms
	Nil


1 PURPOSE
To set out the release options that may be available to Victorian prisoners who have been diagnosed with an end of life illness.
To provide information to staff on the Voluntary Assisted Dying Act 2017.
2 REQUIREMENT

2.1 This Commissioner’s Requirement defines possible release options to facilitate appropriate end of life and/or palliative care and applies to sentenced prisoners
 where a medical professional has diagnosed an end of life illness or alternatively, where a medical assessment indicates that a terminal illness has significantly deteriorated since the court’s sentence was imposed.
2.2 Notwithstanding the release options that may be available to prisoners to access end of life and/or palliative care, prisoners who choose not to apply for release will continue to receive appropriate healthcare including assessment, treatment and intervention as clinically required.
3 GUIDING PRINCIPLE
3.1 The medical management and healthcare of all prisoners, regardless of age, is dealt with on a case-by-case basis and managed as much as possible within the prison setting. However, there may be circumstances where the medical care for a prisoner suffering from an end of life illness reaches an acute point and is assessed as requiring specialist palliative treatment that cannot be provided, or is not feasible, within correctional health services.
3.2 Corrections Victoria and Justice Health recognise that partnerships are important when health care is provided within the justice environment.
4 CONTEXT
Prisoners, who have been diagnosed with an end of life illness, may have access to a number of release options to facilitate appropriate end of life and/or palliative care.  The particular circumstances of the prisoner, including their sentence status, guides which option is the most appropriate.

5 INSTRUCTION
5.1 Corrections Administration Permits
5.1.1 Corrections Administration Permits, as provided for in section 57A of the Corrections Act 1986, allow a prisoner to be temporarily removed from a prison location, irrespective of their security classification
.  
5.1.2 Applications are made to the prison Case Management Review Committee (CMRC), with the final decision being made by the General Manager and/or Sentence Management Division (SMD) (depending on prisoner category).
5.1.3 Custodial Community Permit Program (CCPP) applications are usually processed within short time frames.  However, if the permit is for a location that Corrections Victoria does not have an existing relationship with, (e.g. a community hospice) then the application approval process may take up to seven days.  This is necessary so the application approval, as per the CCPP guidelines, can be complete which includes a comprehensive security and risk assessment.

5.2 Emergency Management Days (EMDs)
5.2.1 Section 58E of the Corrections Act, 1986 and regulation 100 of the Corrections Regulations 2019 provide the authority to grant EMDs under certain circumstances.  Sentenced prisoners can apply to the Commissioner for EMDs, via the prison General Manager.

5.2.2 The process for applying for EMDs is documented in Commissioner’s Requirement – Emergency Management Days.

5.3 Adult Parole Board of Victoria
5.3.1 The Adult Parole Board of Victoria (APB) is an independent statutory body, established under the Corrections Act, with jurisdiction over the release of prisoners onto parole upon the expiry of the prisoner's non-parole period.  When deciding whether to release a prisoner on parole, the APB’s paramount consideration is community safety.

5.3.2 The APB is not required to grant parole on the prisoner’s earliest parole eligibility date and may defer release to a later date or may deny parole.
5.3.3 In the case of a prisoner who is suffering an end of life illness, additional information can be submitted, for consideration when the APB makes a decision about release and appropriate conditions to attach to any parole order.  In circumstances where parole has previously been denied, a prisoner can make a further submission to the APB to have their case reconsidered, if an end of life illness has recently been diagnosed.
5.3.4 If providing the APB with information for consideration, prisoners can write to the Adult Parole Board of Victoria, DX 211768.

5.4 Commonwealth Prisoners
5.4.1 Section 19AP of the Crimes Act 1914 (Cth) allows the Federal Minister responsible for the Crimes Act to grant a federal prisoner early release on license, but only if he or she is satisfied that exceptional circumstances exist which justify the granting of a licence (section 19AP(4)).  The Act does not define exceptional circumstances but the Explanatory Memorandum states:

“Exceptional circumstances are intended to cover matters that occur usually post sentence, that significantly affect an offender’s circumstances such as extensive cooperation with law enforcement agencies or development of a serious medical condition which can not be adequately treated within the prison system.”

5.4.2 Applications must be in writing and specify the exceptional circumstances relied upon to justify release [section 19AP(3)].  Although applications are usually made by prisoners themselves, the Act allows for others to apply on their behalf [section 19AP(2)].

5.4.3 To enable the Minister to consider an application on behalf of a prisoner with an end of life illness as quickly as possible, medical reports should be included with the application. 

5.4.4 Applications must be made to: Commonwealth Attorney General, Parliament House, Canberra, ACT, 2600.
5.5 Petitions for Mercy
5.5.1 Petitions for mercy may be made to the Attorney-General, or to the Governor of Victoria.  The Governor relies on the advice of the Premier when making a decision.  The Premier, in turn, acts on the advice of the Attorney-General. Petitions are assessed by Criminal Law Policy on behalf of the Attorney-General.  The Attorney-General makes a recommendation to the Premier after considering Criminal Law Policy’s assessment.  The whole process generally takes several months to complete.
5.5.2 The Governor of Victoria has the authority to grant the following forms of mercy:

· A pardon - The person pardoned is released from all penalties imposed with the conviction.  However, the conviction remains on the record, with the pardon recorded on it.

· Remission of sentence - A reduction in the sentence imposed by the court.  A petition seeking a remission of sentence will only be considered when there is no other way for the person to apply for release from custody.  Therefore a petition seeking remission of sentence will only be considered if the petitioner’s minimum term has not yet been served.  If remission of sentence is granted, release may be conditional, subject to parole conditions or undertaking.

5.5.3 Prisoners who have been diagnosed with a life ending illness can apply for a petition for mercy on limited policy grounds, such as the compassionate ground of ill-health of the petitioner.  This is where the petitioner is suffering from a terminal illness and death is likely to occur soon, or the petitioner is bedridden or similarly incapacitated.

5.5.4 In addition, the petitioner’s medical state must have significantly deteriorated since the sentence was imposed, in a way the sentencing court did not anticipate.  The petitioner must also demonstrate that there will be adequate facilities for his or her care or treatment outside prison, and that release will bring a significant benefit to the petitioner and his or her family. 
5.5.5 Petition of Mercy submissions can be made to: 

· Attorney-General, Level 26, 121 Exhibition Street, Melbourne VIC 3000,

or 

· Office of the Governor, Government House Drive, Melbourne VIC 3004,                     Fax 9650 9050.
5.5.6 Further information about Petitions of Mercy can be obtained from Criminal Law Policy, Department of Justice & Community Safety, Level 24, 121 Exhibition Street, Melbourne 3000.
5.6 Voluntary Assisted Dying Act 2017
5.6.1 On 29 November 2017, the Victorian Parliament passed the Voluntary Assisted Dying Act 2017 and from 19 June 2019, Victorians at the end of life who are suffering and who meet strict eligibility criteria, will be able to request access to voluntary assisted dying.

5.6.2 A terminally ill prisoner can access the voluntary assisted dying (VAD) scheme and must be the one to initiate a conversation with a medical practitioner to commence the process to assess eligibility for the scheme. If a prisoner raises VAD with prison staff, the prisoner should be informed to seek an appointment with the prison’s health service.
5.6.3 There are a range of operational challenges in giving effect to the legislation in a prison setting, although prisoners are not excluded from the VAD scheme and will be supported where it is possible and appropriate to do so.
5.6.4 Both individual medical practitioners and healthcare organisations, as prison well as staff, are able to conscientiously object to participating in the scheme.
5.6.5 Because of the responsibility to return any unused or remaining VAD substance to the Statewide Pharmacy Service, a prisoner is unable to be appointed as the contact person under section 39 of the Act by the person to whom the VAD permit applies.

5.6.6 When considering how to give effect to the administration of the VAD substance where a VAD permit has been granted, Corrections Victoria, in conjunction with Justice Health, should ensure that the matters to be taken into account include, but are not be limited to:

· the security of the VAD substance

· the optimal location for the administration of the substance (e.g. prison medical bed or community health location), noting that administration in the prisoner’s own cell will not be approved 
· transport requirements

· access (including after-hours access) to the prisoner’s visitors at the prisoner’s location 
· the secure dispensing of the VAD substance when the prisoner is physically able to self-administer
· the secure removal of the unused VAD substance when the prisoner is physically unable to self-administer.

5.6.7 Staff volunteering or agreeing to support a prisoner during the prisoner’s access to the VAD scheme, whether this be as a case manager, escort officer or in the performance of day-to-day duties, will be supported and afforded counselling as required.

5.6.8 Whereas all other prisoner deaths are ‘reportable’ deaths subject to section 4(2)(c) of the Coroners Act 2008, VAD deaths are not reportable by virtue of section 121 of that Act. The death remains a ‘notifiable’ death and the Coroner retains the discretion to conduct an inquest into the death. The death will be recorded in the Prisoner Information Management System (PIMS) as a notifiable death under the classification of VAD.
	

	Emma Cassar
Commissioner



Information below this point is administrative supporting detail
 only and not subject to Commissioner’s review or approval.

	Acronyms

	APB
	Adult Parole Board

	CMRC
	Case Management Review Committee

	SMD
	Sentence Management Division

	VAD
	Voluntary Assisted Dying


	Definitions

	End of life illness
	Refers to a chronic or terminal illness, which has progressed to a point where the individual is in the final days or weeks of life.

	Medical Professional
	Refers to a medical practitioner within the meaning of the Health Practitioner Regulation National Law (Victoria) Act 2009.

	Palliative care
	Refers to the provision of reasonable medical procedures for the relief of pain, suffering and discomfort; or the reasonable provision of food and water.

	Case Management Review Committees
	Consist of the General Manager and/or Operations Manager and/or Supervisor and/or Senior Prison Officer (no less than two members). They review a prisoner’s classification (security rating, placement and sentence/local plan), transition into and out of a prison location, monitor progress against goals, and resolve any particular concerns or requests of the prisoner.

	Emergency Management Day(s) (EMD)
	Days deducted from the sentence of imprisonment or the length of the non-parole period (if one has been fixed in respect of the sentence), on account of good behaviour while suffering disruption or deprivation.


	Associated Commissioner’s Requirements

	2.3.2 - Emergency Management Days
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� Remand prisoners suffering from an end of life illness may be able to access bail procedures via their legal representative(s).


� Prisoner classifications determine the conditions under which Corrections Administration Permits operate. For example, prisoners with a C2 security rating can move unescorted and remain in an unsecured location, such as a hospice, without the supervision of custodial officers.
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